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FOR THE DISTRICT OF NEW JERSEY

COMMODITY FUTURES TRADING
COMMISSION,

Plaintift,
V&,
EQUITY FINANCIAL GROUP LLC, TECH
TRADERS, INC., TECH TRADER, LTD.,

MAGNUM CAPITAL INVESTMENTS, LTD.,
VINCENT J. FIRTH, ROBERT W. SHIMLR,

Hon. Robert B, Kugler
Hon. Anne Marie Donio

Civil Action No. 04-1512

Defendant Vincent J, Firth’s
Opposition to Temporary Equity
Receiver’s Motion To Compel

COYTE. MURRAY, & J. VERNON ABERNLTHY
Defendants.

BRIEF IN SUPPORT OF DEFENDANT’S OPPOSITION TO THE TEMPORARY
EQUITY RECEIVER’S MOTION TO COMPEL VINCENT FIRTH TO PRODUCE TAX
RETURNS

Introductory Statement

Tt appears that the Temporary Cquity Receiver (“Recciver™) continues down a path
deliberatcly chosen by the Plaintiff CFTC in its Original Complaint: any statcment or allegation
filed with the Court is justified no matter if it is untrue or mislcading as long as it advances that
party’s objeclive. In the first paragraph of his Brief filed on August 4, 2006 the Receiver makes
the following intentionally misleading statement in support of his Motion (0 Compel production
of Defendant Vincent Virth’s tax returns for the years 2004 and 2005:

“Mr. Iirth...has derived income [rom investor funds over the past 5 years,
refuscs to produce these returns.”
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The above quoted statement by the Receiver has no basis in fact yet the Receiver clearly
allowed his attorneys to inserl that statcment into his brief filed in support of his motion to
compel when both the Receiver and his attorneys knew or should have known that the above
cited statement is not factually accurate. The Receiver has had ample opportunity to review all
bank statcments from all possible sources involved with this case. There is absolutely no
evidence that Mr. Tirth received ANY “investor source funds™ since March 2004.

Furthermore, discovery in this case has clearly revealed that Mr. Firth only received
funds that originated from Tech Traders as a result of legitimate agreemcnts executed by
authorized parties for the period of time between June 2002 and March 2004, which is less than
two years, Moreover the Recciver and his attorneys also know that all payments made during
that period of time to Mr. Firth were based upon performance numbers first “verificd” by CPA
Vernon Abernethy. (an individual whose resume clearly reflecled sufficient experience and
ability to perform a simple “rate of rcturn” calculation based upon a review of brokerage
statements) and then reecived by Shasta’s CPA before being forwarded to Mr. Firth by Shasta’s
CPA without ever 1) any indication to Mr. Firth that Shasta’s CPA had a reason to doubt the
accuracy of the performance numbers being provided to him and 2) without any indication from
Shasta's (CPA that the procedurcs Defendant Abernethy consistently stated in writing he was
applying to perform his “verification” of Defendant Tech Traders’ performance numbers were
in any way “flawed” or “inappropriate™. In short, Mr. Firth had a clear and reasonable basis Lo
believe that all Shasta or Tech source funds received by him during that period of time were
legitimate payments received for work performed.

The above-cited quote from the Receiver’s brief in support of his motion to compel
Defendant Firth’s tax returns is simply a continuation of the fabrications that have plagued the
papers and bricfs in this case. These fabrications started with the Plaintiff Commeodity Future
Trading Commission’s (“CFTC™) brief in support of the receivership that has been imposed upon
Mr. Firth for over two years since the inception of the current matter. Tn support of the CIFTC’s
request for appointment of a Receiver over Mr. Firth the Plaintiff attempted to “imply” in
paragraphs 28 and 29 on page 10 of its Original Complaint for Injunctive and Other Equitable
Relief that there was an apparent “shortfall” or “discrepancy” of $5.3 million dollars between the

amounts received into Decfendant Robert Shimer’s attorney escrow account for the benefit of
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Shasta’s members and the amounts actually transferred out of that account to Defendant Tech
Traders, Inc.

Plaintiff CI'TC refuses to provide any documents to substantiate how that previous
alleged “discrepancy” (c¢learly inserted into its Original complaint to justify its request for a
statulory restraining order) was ever computed. Instead, Plaintifl claimed in its Response to a
specific request by Defendant Robert Shimer to Produce Documents that any requests for such
documents “have been rendered moot” by a later filing (Plaintiff’s First Amended Complaint)
which never again referred to that alleged “discrepancy™ *

1. It is not “moot” to Mr. Firth or to his wife since that cleverly worded “allegation™ caused
three armed US Marshals to enter Mr, Firth’s home and treat Mr. Firth and his wife as if
they were criminals.

2. It is not “moot” since it caused the Receiver to remove everything from Mr. Firth’s home
office including items having nothing to do with this case: returning computers and his
PDA after 3 weeks in non working order and documents months later in a complete
shambles.

3. Itis not “mooi™ to Mr. Firth’s children who had their individual bank accounts frozen.

4. It is not “moot” to Mr, Firth’s potential clients that can still read on the Internet that he is
allegedly involved in a fraud casc and that “$5.3 million" is allegedly “missing”.

5. It is not “moot” since the initial investigation was completely and utterly botched. After
5 months of investigating, the Plamtiff CFTC still apparently did not know that there
were two CPA companies responsible for either verifying Tech’s performance and/or
conveying the results of that verification to the entitics Shasta and Equity. One of those
CPAs was specifically listed on the website referred to several times by Plainti{T in its
Original Complaint! The Plaintiffl CFTC also did nol know that the former head of
Plaintiff’s own Linforcement Division had been retained to represcnt the interests of both
the entity Equity and (he enlily Shasta before the CFTC,

The “game plan™ apparently followed by Plaintiff in obtaining its initial restraining order
and now taken up by the Equity Recciver is to engage in a campaign to inflame the Court against

the delendant by making totally ridiculous and outrageous claims and allegations prior to any

' That alleged “discrepancy” never appeared in any later filing with this Court for a very good reason—it simply
was not true hecause there was never a shred of evidence to support that allegation.
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application of the rules of evidence in the hope that the restraining order (and now, in the context
of a motion to compel) that the Receiver’s request for Mr. Firth’s tax retwrns will be granted by
the Court.

Background Chronology

The Receiver was appointed by thce Court on April 1, 2004 {o assert reccivership
responsibilities and duties with respect to alleged violations by Defendant Firth of the
Commodity Exchange Act from June 2001 through March 2004, As reflected on page 5 of the
First Amended Complaint Plaintiff' alleges that “(f)rom June 2001 through March 2004
Defendants Equity Firth and Shimer solicited approximately $15 million...for trading by Tech
Traders in commodity futurcs contracts™’

On April 3, 2004, the Receiver had three armed US Marshals with a represcntative from
the Receiver enter Mr. Firth’s house and remove all items in his home office. This included ail
possible documentation related to this case including zll previous tax returns and financial
information and many documents having nothing to do with this case, including unrelated
company documents and personal information (even copies of grocery receipts). Even after this
extraordinary and unneccssarily drastic measure, Mr. Firth through his previous attorneys
Menaker & Hermann cooperated completely with the Receiver and the Plaintiff CFTC by
providing any and all other information requested since #t was his belief’ that once they
determined the facts they would conclude Mr. Firth was wrongfully accused and that the
complaint against him would bc dismissed. Mr. Firth never imagined that this case would
continue to drag on lor well over two years.

The record of evidence that is m possession of the Plaintiff CFTC and the Recetver clearly
contirms that Mr. Iirth should not have been party to the Original Complaint, lct alonc the First
Amended Complaint. Mr. Firth is 2 businessman and expects that when a professional is hired
that it 15 their duty as a professional to perform the duty hired to perform.

» e expected Mr. V. Abernethy to complete the duties he himself set out.

+ He expected Ms. E. Teague to complete the dutics as agreed

* He expected Mr. R. Shimer to complete the dutics as agreed

* See page 5, paragraph 4 of First Amended Complaint filed by Plaintiff on June 24, 2004,
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s lHe expected Attorney Aronow to work with his former employer, contact them and
determine a coursc of action

» He expected his previous law firm, Menaker and Hermann, to represent and defend him
vigorously by pointing out to the Court that no precedent exits for the CFTC’s allegation
that the entity Shasta is a commodity pool and that the case law actually cited by Plaintiff

in support of this crucial and pivotal issue does not favor Plaintiff’s position.

By letter dated Scptember 8, 2005 Bina Sanghavi, legal counsel for ihe Receiver
requested that Mr. Firth provide a current statement of his assets and labilities as well as a
statement of his current monthly expenses. She also requested a copy of Mr. Firth’s joint tax
return filed with his wife Patricia (who has nothing to do whatsoever with this case) for the tax
year 2004 and subsequent request for tax yecar 2005. To date, as the result of all the
documentation previously provided by Defendant Firth and obtained through others, the Equity
Receiver has been able to meticulously trace every single dollar that was ever paid from
Delendant Tech to any entity in any way associated with Defendant Firth. Mr. Firth cooperated
fully with that endeavor on the part of the Receiver because all payments from Defendant Tech
and received by any entity associated with Mr. Firth were received in good fajth with no
knowledge (either actual or constructive) that the trading performance numbers being
consistently verified locally month after month by CPA Vernon Abemethy and provided cach
month to the CPA of Shasta were flawed or incorrect in any way. The conclusion that any and all
payments from Tech to any entity associated with Defendant Firth were received in good faith
and with no knowledge of the fact that Tech was suffering losses instead of profits is reasonable

and is supported by a preponderance of the cvidence found in the pre-trial discovery record.

Regarding the Receiver’s Request for Defendant Firth’s 2004 and 2005 tax returns
Why are these additional tax returns “critical “ now for the cxecution of the Equity

Receiver’s dutics? As the facts and evidence of this case will prove upon presentation at trial,
Mz, Firth had no knowledge of the fact that Tech ‘I'raders was sulfering losses instead of profits.
That had the Plaintiff CFIC compleled a responsible and thorough investigation and had not
misled this Court in the Original Complaint, Mr, Firth would not even be a party to this

Receivership.
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It is reasonable and responsible for this Court to deny the Receiver’s request at this time
for several rcasons: 1) Mr, Firth’s tax relurn information is highly confidential and should not be
compelled to be produced 1f there 15 any possibility that a final determination on the merits will
eliminate the Receiver's authority to rcquest such information from Mr. Firth and 2) the
Receiver’s ullimate responsibility in this matter is not impaired in any way if he is simply forced
to renew his rcquest for this sensitive and proprietary financial information of Mr. Firth at a later
time after a trial on the merits or at least until after a ruling by the Court with respect to the
dispositive motions currently before the Court. The legal basis offered to the Court by the
Plaintiff in support of ils allegations of Commodity Exchange Act violations alleged against Mr.
Firth and the resulting receivership of Mr. Firth is apparently an issuc of first impression in the
Federal courts. A decision by this Court in favor of Mr, Firth’s current motion to dismiss would
remove any authority ol the Equity Receiver to compel tax returns Irom Mr. Firth.

It is true that the Recciver has the responsibility to trace and account for every dollar paid
to anyone by Defendant Tech Traders, Inc. or by any other entity owned or controlled by
Defendant Coyt E. Murray. In recognition of thal responsibility, all banking records and all
accounting records in the possession of Defendant Firth were made available to the Receiver.

The Receiver’s present Motion 10 Compel proposes to take the Receiver far beyond any
responsibility to account for the funds received by the entity Shasta and forwarded lo the
Defendant Tech Traders. Receivership funds originally placed by Shasta’s investors with Shasta
and consequently forwarded by Shasta to defendant Tech Traders should not be spent by the
Receiver or his accountants and attorneys attempting to “prove” that somehow, in someway, Mr.
Firth’s income or lack thereof for 2004 and 2005 are important to this overall case.

Mr. Firth would welcome oral argument on the points discussed in both his Brief and the
Equily Receiver’s. The Equity Receiver's purported concerns about Mr. Firth’s joint {ux returns
with his wife for 2004 and 2005 and his current financial stalus are unwarranted at this time and
have no basis in fact.

Dated: July 12, 2006

Respectfully submitted,

Vincent ). Firth, pro se
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that on July 13, 2006 he caused copics of his
Opposition To the Temporary Equity Receiver’s Motion To Compel Vincent Firth to Produce
Tax Returns to be served upon the following parties at the address indicated below by First Class
mail.

Elizabeth M. Streit, Isq. AUSA Paul Blaine, Esq

Commodity Futures Trading Commisgion  Camden Federal Building

525 West Monroc St., Suite 1100 401 Market Street, 4th Floor

Chicago, Ihinois 60661 Camden, NJ 08101

Stephen T. Bobo, Esg. (Receiver) On behalf Coyt E, Murray, Tech Traders, Inc, Lid.,,
Bina Sanghavi, lisq. Magnum Invesiments, Ltd., & Magnum

Raven Moorc, Esq. Capital Investments, Lrd.

Sachnoflf & Weaver, Ltd. Cirino M. Bruno, Esg.

10 South Wacker Drive, Suite 4000 Martin H. Kaplan, Lsq.

Chicago, illinois 60606-7507 Melvyn I. Falis, Lisq.

Gusrae, Kaplan, Bruno & Nusbaum, PLLC
On behalf of Equity Financial Group, LLC 120 Wall Street

samuel F. Abernethy, Esq. New York, New York 10005
Menaker and Herrmann
10 E. 40" 8t., 43™ Floor Defendant J. Vernon Abernethy, pro se
New York, NY 10016-0301 Mr. Jack Vernon Abernethy
413 Chester Street
Defendant Robert W. Shimer, pro se Gastonia, NC 28052

Robert W. Shimer
1225 W. Leesport Road
Leesport, PA 195335




